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The Central Goods &: Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying

(i) Full amount of Tax, Interest. Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the a eal has been filed.

Appeal under Section 112( 1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven da s of filin FORM GST APL-05 online.

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
sub'ect to a maximum of Rs. Twent -Five Thousand.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
than as mentioned in ara- A i' above in terms of Section 109 7 of CGST Act, 2017

(i)

(C)

(ii)

(B)

(ii)

(iii)
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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE :

M/s ERIS LIFESCIENCES LIMITED Shivarth Ambit, Ambit, Ramdas

Road, Opp Swati Bunglow, Thaltej, Ahmedabad, Ahmedabad, Gujarat, 380059

(GSTIN 24AABCE7067M1ZD) (hereinafter referred to as "Appellant") has filed

appeal against Order-In-Original No. GST-06/D-VI/O&A/814/ERIS/

AM/2022-23 dated 30-03-2023 (hereinafter referred to as the "impugned

order") passed by the Assistant Commissioner, CGST & C.Ex., Division-VI,

Ahmedabad-North Commissionerate (herrinafter referred to as the

"adjudicating authority").

2. The facts of this case are that the Appellant are dealing in goods of
I

HSN30045039, 30049039, 30049079, 30015020, 30049072. The Appellant
had filed TRAN-1 on 22-12-2017 under Section 140 of the CGST Act, 2017 and
has taken transitional credit of Central Taxes in their electronic Credit ledger

I
as under:

gi
. CENT

e

S1.No Table of TRAN-1 Provision of CGST Act, Amountclaimed

2017

1 7Aof7(a) 140(3) 18,56,495/
2 7(b) 140(5)/ 140(7) (Central 9,28,195/

Taxes

Total 27,84,690/

Further, they had availed ITC amounting to Rs. 6,28,781/- in their electronic

credit ledger by filing TRAN-2 returns of period from July-17 to Dec-17. The
. said ITC is availed in respect of their claim of declared stocks as inputs

available on the appointed day for which taxpaying invoices are not available.

Therefore, a total transitional credit of Central Taxes of Rs. 34,13471/- is
taken by the taxpayer in their electronic credit ledger.

Their claim of carry forward of following credit in their ITC ledger appeared to
be inadmissible:

S1.No Table of Provision of CGST Act, 2017 Amount claimed
TRAN-1 and CGST Rules, 2017

1 7B of 7(a) 140(3) readwith Rule 117(4) 6,28,781/
2 7(b) 140(5)/140(7) (Central Taxes 9,28,195/

Total 15,56,976/

3. The Appellant were therefore, issued a Show Cause Notice in FORM GST
DRC-O1 dated 22-03-2022 issued vide CST/WSO4/TRAN-1/ERIS/2021-22 as

to why;
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1) The transitional credit of input tax amounting to Rs. 15,56,976/- (Rupees
Fifteen Lalch Fifty Six Thousand Nine Hundred Seventy Six Only) wrongly
claimed to carry forward under Section 140 of the COST Act, 2017 and utilized
by them, should not be demanded and recovered from them, under the
provisions of Section 73(1) of the COST Act read with the provisions ofRule 121

ofthe COST Rules;
2) Interest should not be charged on credit amount mentioned at Para 12(1)
above and recovered from them under the-provisions of Section 50(1) of the COST

Act;
3) Penalty should not be imposed on them under Section 73 of the COST Act,
2017 for wrong; availment and utilization of. credit amount mentioned at Para

12(1) above and;
4) Penalty should not be imposed on them under the provisions of Sectiori
122/2)a) of the CGSTAct on the grounds discussed herein above."

A corrigendum was issued vide F.No.CGST/WS04/TRAN-1/ERIS/2021-22
dated 01.07.2022 which was amended to the effect that The words "Assistant

Commissioner of Central GST, having his office at 5th Floor, GT Bhawan, Nr.

Govt. Polytechnic, Ambawadi, Ahmedabad" appearing at Para-12 may be read
as "Deputy/Assistant Commissioner, Central GST, Division-VI, Ahmedabad

North having his office at 7th Floor, B.D. Patel House, Naranpura,

Ahmedabad."

4. The adjudicating authority, vide the impugned order, passed the

- owing order:
confirm the demand of wrongly availed Cenvat Credit amounting to

: ,56,976/- under section 73 of CGST Act, 2017 and Section 73 of the
7 at GSTAct, 2017 read with Rule 121 of the COSTAct, 2017;

(i) I confirm the demand of interest under the provisions of Section 50(1) of the

COSTAct, 2017 read with the Gujarat GSTAct, 2017;

(iii) I impose penalty amounting to Rs.155,698/- and order the same to be
recovered under sub section 2(a) of Section J-22 of the Central OST Act, 2017

read with the Section 73(9)ibid."

5. Being aggrieved with the impugned order, the appellant filed present

appeal on the following grounds:

CREDITS PERTAINING TO FORM GST TRAN - 2
}» 'The Appellant would like to highlight that while dis-allowing such ITC 0f

Central Excise portion on the available stock in the SCN, Ld. Assistant

Commissioner has. wrongly contended that as the Appellant was registered
under Gujarat Value Added Tax Act, 2003 (hereinafter referred to as 'the GVAT

. .

Act') and was holding Tax Identification No. {TIN No.) 24075500855, should be
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construed as the Appellant as registered under the 'existing law' during pre
GST era and hence, the Appellant is not eligible to avail ITC of Transitional
Credit to that extend by way of Form GST TRAN-2.

► In the current facts, as the Appellant was not liable to register under the

erstwhile Central Excise Act, 1944 (hereinafter referred to as 'the CE Act'), has

rightfully claimed Excise Duty portion on the unsold stock lying on 01 July 2017

as a Transitional Credit. The Appellant would like to humbly submit that, while

quoting the above fact, the Ld. Assistant Commissioner has erred. in

understanding 2 legs ofregistration under erstwhile Indirect Taxes whereby one

registration was required under the Central Excise Act, by the units involved in

the prescribed activities ofManufacturing and second under the state VAT (in

this case GVAT Act) in relation to all transactions of sales and purchase. Also,

the moot discussion here should be in-eligibility of ITC for taxes paid under
Central Excise Act to the units registered only under GVAT Act. Which means,
even if the Appellant was registered under GVAT Act, ITC pertaining to Central

Excise portion paid on purchase invoices were not eligible to the Appellant and

hence, the Appellant is rightful owner to thatportion ofITC under the transitional

mi isions of GST. Also, as this being ITCfor Central Excise portion, ITCfor the

e has been availed under Central Goods and Service Tax (hereinafter

ed to as 'CGST') and no ITC has been availed under State Goods and
ice Tax (hereinafter referred to as 'SGST) which ideally is the portion of

T paid on purchases for which ITC was availed in existing law. This

contention can be corroborated by referring to the definition of ''Eligible duties" as

referred to in Section 140 (3) ofCGST Act, 2017. As per Explanation 1 to Section
140, eligible duties do not include VAT, but it includes Central Excise duty,
Customs Duty and National Calamity Contingent duty

► The Appellant would also like to put emphasize on the argument ofLd. Assistant
Commissioner wherein it is being mentioned that in accordance with Section ·
140(5) ofthe Act, the Appellant is not eligiblefor ITC in GST Form TRAN -2 as the
documentary evidences for the goods available in stock is not available. The

Appellant would like to draw an attention on proviso to Section 140 (3) wherein it
is categorically mentioned that, "where a registered person, other than a
manufacturer or a supplier ofservices, is not in possession ofan invoice or any

other documents evidencing payment of duty in respect of inputs, then, such
registered person shall, subject to such conditions, limitations and safeguards as

may be prescribed, including that the said taxable person shall pass on the

benefit of such credit by way of reduced prices to the recipient, be allowed to
take credit at such rate and in such manner as may beprescribed.

► The conjoint reading ofprovisions of Section 140 and Rule 117 makes it clear
that the Appellant is eligible to claim ITCfor Central Excise portion to the extent
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of40% ofthe CGSTpaid on outward supplies during the period July to December
2017 in relation to stock available on 01 July 2017. Also, such availment is

legitimately done using GST Form TRAN -2 even if such copies or documentary

evidence ofpurchase is not available or not made available. The Ld. Assistant
Commissioner in Para 18 on Page 9 of the 010 mentions that Appellant has not

submitted documents of such ITC claimed, and thus, ITC shall not be eligible.

However, the ITC itself has been availed for such stocks whose duty paying
documents were not available. This specific observation has been overlooked by

Ld. Assistant Commissioner while passing the impugned order. Thus, Appellant's
claim was wrongly rejected on the ground of non-submission of invoices and

duty paying documents.

► He1'e, Appellant would like to submit details of invoices declared in Form GTR-1

and tax payment made regarding the same in Form GSTR-3B of the period July
to December 2017 along with a detailed reconciliation of Transitional Credit

availed in GST Form TRAN-2 along with this appeal document as attached at

Annexure-G.,

► The Appellant would like to humbly submit that the Ld. Assistant Commissioner
has erred in looking into the legal provisions and applicability in the case of the
Appellant and hence, such demand having no base in the eyes of law should be

set aside.

vi
DITPERTAINING TO FORM GST TRAN-1

Ar
indicated in the facts, out of the total ITC- availed in Fann GST TRAN -1, the. . .
ellant has availed ITC amounting to Rs. 9,28, 195/- pertaining to Service Tax:
charged under Reverse. Charge Mechanism (hereinafter referred as "RCM")

whih is show under Table Tb) which is in accordance with the provisions of

Section 140 of the Act. The Appellant also submitted a detailed calculation sheet

providing line-item wise details of services on which such transitional ITC was

availed.
► The Appellant would Wee to draw your attention on the clarification issued under

Circular No.207/5/2017 - Service Tax date 28 September 2017, whereby it was
provided that, details of the ITC arising as a consequence ofpayment of Service

Tax under RCMpost 30 June 2017, shall be indicated in Part I of the Service Tax

return Form ST-3 for the period April'17 to June'17. Also, such ITC was required

to be disclosed in Part Hofthe Service Tax return Form ST-3.
► The Appellant would like to put emphasize on important clarifications from the

quoted circular:
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a. In case Form ST-3 has already been filed without having detailed ofITC on

RCM: Details of RCM paid, and ITC thereof is required to be disclosed under

revised Form ST-3 which is required to be filed within 45 days from the filling of
original ST-3 returns.

b. ST-3 required to be filed for the period from April 2017 to June 2017 by 31

August 2017: All such ST-3 filed by 31 August, will be deemed as filed on 31

August 2017. Hence, 45 days' time period for revision of ST-3 returns for all
registeredperson under Service Tax will startfrom 31 August 2017.

c. Once details ofSTpaid on RCM and ITC thereof is disclosed in Form ST-3, can

be taken as Transitional Credit under GST Form TRAN 1 considering allowed
Transitional Credit in terms ofSection 140 the Act.

>> Appellant discharged Service Tax under RCM on the specified services for the

services received duringperiod April to June 2017post 30 June 2017. Also, the

Appellant filed original Service Tax return in Form ST-3for the said period on 14

August 2017 which was within the prescribed due date for filing ofForm ST-3.
Copies ofChallans for payment ofService Tax along with copy ofST- 3 Form is
attached at Annexure -1.

► However, on account of technical glitches on online portal, the Appellant wasan

,a%2j%» able to disclose details ofTransitional Credit related to Service Tax paid under$g9° e
gj •. which was paid post 30 June 2017. As the Appellant was unable to

#j _ hie»» aforesaid credit in Form ST-3, such Transitional Credit pertaining to
• _.'sk tee Ta discharged under RCM was directly disclosed in Table 7b) to For

GST TRAN- 1 which was further availed and utilized in ECL ofthe Appellant.
'► .

Further, the appellant has requested that demand of Rs.15,56,976/- under
Section 73 of the Act along with interest under Section 50 and penalty of
Rs.1,55,698/- under Section 122, may kindly be set aside.

PERSONAL HEARING:

6. Personal hearing in this case was held on 26.09.2023. Ms. Amrin Alwani,
Chartered Accountant appeared in person, on behalf of the appellant as
authorized representative. He submitted that :

(i) Credit of Rs.6,28,781/- was availed through TRAN-2 for the goods which were
not required to be registered under Excise/Service Tax, therefore no documents

can be made available and as per the provisions of Section 140, 40% of Credit

based on formula prescribed was availed. In this regard declared calculation
also submitted along with Appeal Memo and also to the Ld. Adjudicating
Authority, thus credit is admissible to them.

6
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(ii) As regards the credit of Rs.9,28,145/- (Calculation mistake Rs.60,000/-, which
is already paid), the said amount was reflected in ST-3 but paid before filing of

Return on 14.08.2017 but due to some technical error, they could not mention

the said amount of RCM in credit portion, which is available fact.

In view of the above, she requested to allow the appeal.

Discussion findings:

7 .1 I have carefully gone through the facts of the case and the submissions

made by the appellant in their grounds of appeal as well as submitted at the. .

time of personal hearing and find that the appellant is mainly contesting with

the following points:

(i) ITC of Rs.6,28,781/- availed through TRAN-2 without duty paid documents,

is eligible credit under the provisions of Rule 140(3) read with Rule 117(4) of

the CGST Act, 2017,

(ii) ITC of Rs.9,28,195/- availed under table 7(b), through TRAN-1 is eligible

credit under the provisions of Rule 140(5)/ 140(7)of the CGST Rules, 2017.

7.2 So the issue to be decided in the present appeal is:

Whether the order passed by the adjudicating authority vide the impugned

order confirming the demand of wrongly availed ITC of Rs. 15,56,976/- through-~
~

-o. 1>:l';:nr114t -I/TRAN-2 in contravention of section 140 of the CGST. Act, 2017 and
,o 6° 292r::r·f ~IB 117 of the CGST Rules, 2017 under section 73(1) of CGST/GGST Act,

le egg 2lj lone with interest under section so) or the casr/GasT Aet, 2017

%%s"ea with Rule 121 or the CGST Rules, 2017 and penalty of Rs.1,55,698/
,lo

·clered. to be recovered under sub-section 2(a) of Section 122 of the CGST Act,
J2017 read with Section73{9) of the CGST Act, 2017 is proper or otherwise ?

7.3. At the foremost, I observe that in the instant case the "impugned order"
is of dated 30-03-2023 and the present appeal is filed online on 27-06-2023.
As per Section 107(1) of the CGST Act, 2017, the appeal is required to be filed

. . .

within three months time limit. Therefore, I find that the present appeal is filed

within normal period prescribed under Section 107(1) of the CGST Act, 2017.

Accordingly, I am proceeding to decide the case.

7.4 In the instant case, I observe that the Appellant are dealing in goods of

HSN30045039, 30049039, 30049079, 30045020, 30049072 and holding

GSTIN 244ABCE7067M1ZD. The appellant was not registered under Central
Excise Act, 1944. I observe that the appellant have availed Transitional Credits
in TRAN-1 under different columns as stated in foregoing paras, out of which

7
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the ITC claimed under the following columns of TRAN-1 are not allowed to be
taken by the adjudicating authority:

(i) SI.No. 7B of 7(a) of TRAN-1 Where duty paid invoices are not available
(Applicable only for person other than manufacturer or service provider) 
Credit in terms of Rule 117 (4): The Appellant claimed ITC of Rs.6,28,781/

under this column but did not provide other supporting documents to support
their TRAN-2 Credit claim.

(ii) Column 8 of SI.No. 7(b) of TRAN-1 - Amount of eligible duties and

taxes/VAT/ [ET] in respect of inputs or input services under section 140(5) and

section 140(7): The Appellant claimed ITC of Rs.9,28,195/- under this column

which pertains to service tax paid under reverse charge mechanism and they

filed ST-3 Return for the period April-June-2017 on 14.08.2017. However, ST-3
Return was not having any credit balance; therefore, the appellant was found
to be not eligible to transfer any credit under this column.

7.5 For admissibility of Transitional Credit of Inputs held in stock on the
appointed day of any Taxpayer who was not registered under existing law,

where the duty paying documents are not available with the taxpayer, such ITC
no,

oam is available as per provisions of Rule 117 (4) of the CGST Rules, 2017,
is as under:

ion 140. Transitional arrangements for input tax credit.

who was not liable to be registered under the existing
law, or who was engaged in the manufacture of exempted goods or provision of
exempted services, or who was providing works contract service and was

availing of the benefit of notification No. 26/2012-Service Tax, dated the 20th
June, 2012 or a first stage dealer or a second stage dealer or a registered

importer or a depot ofa manufacturer, shall be entitled to take, in his electronic
credit ledger, credit ofeligible duties in re.spect ofinputs held in stock and inputs

contained in semi-finished or finished [goods held in. stock on the appointed
day, within such time and in such manner as may be prescribed, subject to] the
following conditions, namely:-

$444444$t

Provided that where a registered person, other than a manufacturer or a

supplier of services, is not in possession of an invoice or any other documents
evidencing payment of duty in respect of inputs, then, such registered person
shall, subject to such conditions, limitations and safeguards as may be
prescribed, including that the said taxable person shall pass on the benefit of

8
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such credit by way of reduced prices to the recipient, be allowed to take credit at

such rate and in such manner as mmt be prescribed.

Rule 117. Tac or duty credit carried forward under any existing law or

on goods held in sto.c1c on the appointed day.

4) (a) (i) A registered person who was not registered under the existing law shall,
in accordance with the proviso to sub-section (3) of section 140, be allowed to
avail of input. tax credit on goods (on which the duty of central excise or, as the
case may be, additional duties of customs under sub-section (1) of section 3 of
the Customs Tariff Act, 1975, is leviable) held in stock.on the appointed day in
respect of which he is not in possession of any document evidencing payment of
central excise duty.

(ii) The input tax credit referred to in sub-clause (i) shall be allowed at the rate of
sixty per cent. on such goods which attract central tax at the rate of nine per
cent. or more and forty per cent. for other goods of the central tax applicable on
supply of such goods after the appointed date and shall be credited after the
central tax payable on such supply has been paid:

Provided that where integrated tax is paid on such goods, the amount of credit
shall be allowed at the rate ofthirty per cent. and twenty per cent. respectively of
the said tax;

(iii) The scheme shall be available for six tax periodsfrom the appointed date.

(b) The credit of central tax shall be availed subject to satisfying the following
itions, namely:

h goods were not unconditionally exempt from the whole of the duty of
specified in the First Schedule to the Central Excise Tariff Act, 1985 or

,,, , wt nil rated in the said Schedule; ·

•~e document for procurement of such goods is available with the registered

fson;
4[(iii) The registered person availing of this scheme and having furnished the

details of stoclc held by him in accordance with the provisions of clause (b) of

sub-rule (2), submits a statement in FORM GST TRAN-2 by 31starch 2018, or
within such period as extended by the Commissioner, on there commendations of

the Council, for each of the six tax periods during which the scheme is in
operation indicating therein, the details of supplies of such goods effected during

the tax period:]

5[Provided that the registered persons filing the declaration in FORM GST TRAN-

1 in accordance with sub-rule (1A), may submit the statement in FORM GST

TRAN-2 by 6[3OApril, 2020]];

(iv) the amount of credit allowed shall be credited to the electronic credit ledger of
the applicant maintained in FORM GST PMT-2 on the common portal; and

9
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(v) the stock ofgoods on which the credit is availed is so stored that it can be
easily identified by the registered person.

7.6 I observe that the appellant was not registered under the Central Excise
Act, the ITC claim of Rs.6,28,781/- under TRAN-1 under SI.No. 7B of 7(a) of

TRAN-1 pertains Where duty paid invoices are not available (Applicable only for
person other than manufacturer or service provider) - Credit in terms of Rule

117 (4) which provides that A registered person who was not registered under

the existing law shall, in accordance with the proviso to sub-section (3)

of section 140, be allowed to avail of input tax credit on goods (on which the

duty of central excise or, as the case may be, additional duties of customs
under sub-section (1) of section 3 of the Customs Tariff Act,1975, is leviable)
held in stock on the appointed day in respect of which he is not in possession

of any document evidencing payment of central excise duty shall be allowed at

the rates prescribed and the conditions laid down as mentioned in the Rule
ibid.

7.7 From the above, I find that the ITC under 7B of 7(a) of TRAN-1 where

duty paid invoices are not available, is allowed to be taken, if all the above----4.F5,ea ditions are fulfilled by the Taxpayer. I find that with regard to claim of ITCo , ..° ", .6,28,781/- for which the appellant was not in possession of duty payingp' k> a\f ... ,. d:, !!:l . ~nts, the appellant has provided the details of invoices declared in Form

"& -1and tax payment regarding the same in Form GSTR-3B of the period"o ·o'
ly to December-2017 along with detailed reconciliation of Transitional· credit

availed in Form TRAN-2, the same as per my view can be allowed subject to

verification and fulfillment of the conditions as laid down in the Rules/Section
ibid, by the proper officer.

7.8 As regards to ITC claim of Rs.9,28,195/- under Column 8 of SI.No. 7(b)
of TRAN-1 - Amount of eligible duties and taxes/VAT/[ET] in respect of inputs·
or input services under section 140(5) and section 140(7); the claim of the
appellant that the they filed original ST-3 Return for the period April-June-
2017 on 14.08.2017, they discharged service tax under RCM on the specified

services for services received during the period April-June-2017, post 30th
June, 2017 for which copies of challans for payment of service tax along with
copy of ST-3 Return has been submitted. Further, as per the appellant, on

account of technical glitches on online portal, they were unable to disclose

details of Transitional Credit related to service Tax paid under RCM which was
paid post 3oth June, 2017. Such Transitional Credit was directly disclosed in

Table 7(b) to Form GST TRAN-1. The only loophole in the entire process was
non-disclosure of such service Tax paid by revising the original ST-3 Return
which according to them is a procedural lapse.

10
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7.9 I refer the provisions of Section 140(5) and 140(7) of the CGST Act, 2017

under which the said .Transitional credit is available.

Section 140. Transitional arrangementsfor input ta credit.

(5) A registered person shall be entitled to tale, in his electronic credit ledger,
credit of eligible duties and taxes in respect of inputs or input services received
on or after the appointed day but the duty or tax in respect ofwhich has been
paid by the supplier under the 5[existing law, within such time and in such
manner as may be prescribed,] subject .to the condition that the invoice or any
other duty or tax paying document of the same was recorded in the books of
account ofsuchperson within a period ofthirty daysfrom the appointed clay:

(7) Notwithstanding anything to the contrary contained in this Act, the input tax
credit on account ofany services received prior to the appointed day by an Input
Service Distributor shall be eligible for distribution as 7[credit under this Act,
within such time and. in such manner as may be prescribed, even if] the invoices
relating to such services are received on or after the appointed day.

7.10 From the above provisions of Section 140(5), I find that A registered

person shall be entitled to take, in his electronic credit ledger, credit of eligible
ies and taxes in respect of inputs or input services received on or after the

inted day, but the duty or tax in. respect of which has been paid by the

lier under .the existing law, within such time and in such manner as may
rescribed, subject to the conditions as laid down thereunder. However, in
resent case, I find that the services are received before the appointed day

the payment of which is made under RCM, before filing ST-3 Return for
A

the relevant period i.e. post appointed day. Thus I find that the said ITC is not

eligible to be taken. I .am of the view that the said ITC was available if the same
should have been shown in the ST-3 Returns for the period April-June 2017
which would have been reflected in the credit balance, if not used by the

Appellant. The contention of the Appellant that they filed ST-3 Return on
14.08.2023, but due to technical glitch, on online portal, the Appellant was
unable to disclose details of Transitional Credit related to the said service Tax
paid under RCM which was paid post 30-06-2017. Due to this the Appellant

directly disclosed the said credit in Table 7(b) of form GST TRAN-1 which has
further been availed and utilized in the Electronic Credit ledger of the

Appellant, is not allowable as per the provisions ibid. The Appellant was
required to take a course of action to solve the Technical Glitch arisen at the

relevant time.

11
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7.11 Further, I refer the relevant Circular :No.207/5/2017-Service Tax dated

28.09.2017 under which Certain transitional issues arising with respect to
payment of service tax after 30" June 2017 has been clarified. The text of which
is reproduced hereunder:

2.0 Reflection of transitional credit arising out ofpayment of service tax on

reverse charge basis after 30 June 2017 and by 5th/6"* July 2017 2.1 I am

directed to refer to certain instances ofassessees, who had chosen to wait till

5" /6" July 2017 to make the payment ofservice tax on reverse charge basis,

instead ofpaying the same by 30-6-2017. These cases would be ones where

the service was received before 1-7-2017 and payment for the value of the
service was also made before 1-7-2017. Since the input tax credit in cases of

payment under reverse charge would be available only after payment of

service tax, these assessees had doubts as to whether the details of credit
should be included in the return in Form ST-3 or in Form GST TRAN-1.

2.2 The matter has been examined. In such cases, details ofcredit arising as a
consequence ofpayment ofservice tax on reverse charge basis after 30 June

2017 by 5/6" July 2017, the details should be indicated in Part I ofForm ST-3

es, 3.1.2.6, I3 2.2. 6 and I3 3.2. 6. Linked entries should be made in Part

orm ST-3. In case the return has already been filed by or after the due

hese details should be indicated in the revised return, the timeforfling
h is 45 days from the date offiling ofthe return."

7.12 From the above, I find that the cases where the servce was received
before 1-7-2017 and payment for the value of the service was also made before
1-7-2017, Since the input tax credit in cases of payment under reverse charge
would be available only after payment of service tax, in such cases, details of
credit arising as a consequence of payment of service tax on reverse charge
basis after 30 June 2017 by 5/6" July 2017, the details should be indicated in
Part I of Form ST-3 in entries, 3.1.2.6, I3 2.2.6 and I3 3.2.6. Linked entries
should be made in Part H of Form ST-3. In case the return has already been

filed by or after the due date, these details should be indicated in the revised
return, the time for filing of which is 45 days from the date of filing of the
return. However, I find that the appellant had filed ST-3 Return on 14-08-2017
and not filed revised ST-3 Return, as per the above clarifications for which they

have submitted that the same could not be filed due to technical glitches, is not
tenable.

7.13 Therefore, I am of the view that since the credit of service Tax paid under
RCM post appointed day, is not reflected in the balance of Cenvat Credit
Account of the Appellant, the same is not eligible to be taken as per the

12
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provisions of TRAN-1. Hence, the order passed by the adjudicating authority is

proper and legal.

7.14 Further with regard to the applicability of interest, on the wrong
availament of Tran-1 credit, I refer to the relevant provision of Section 50(3) of

the CGST Act, 2017, which is reproduced as under:

Section 50. Interest on delayed payment of ta.

[(3) Where the input tax credit has been wrongly availed and utilised, the

registered person shall pay interest- on such input tax credit wrongly availed
and utilised, at such rate not exceeding twenty-four per cent. as may be
notified by the Government, on the recommendations of the Council, and the
interest shall be calculated, in such manner as may be prescribed].

The Manner of calculating interest ·on delayed payment of tax as per

Notification No.14/2022-Central Tax dated 05-07-2022 The text of Rule 88B

inserted vide the said Notification is reproduced hereunder:

"7. In the said rules, with effect from the 1st July, 2017, after rule 884, the
following rule shall be deemed to have been inserted, namely: 

-88B. Manner of calculating interest on delayed payment oftcvc. -

(3) In case, where interest is payable on the amount of input tax credit wrongly

a ga ia, availed and utilised in accordance with sub-section (3) of section 50, the interest
a» Vax
} .&CEtiIR ' • • "ffk~r,·'-""~ - 1 G.r~''fj_f.J-all be calculated on the amount of input tax credit wrongly availed and

$s - 3s2, Gt@ilised, for the period starting from the date of utilisation of such wrongly

\(~.i.~. --·}JJ iled input tax credit till the date ofrev~rsal ofsuch credit orpayment of tax in
-.e'nspect of such amount, at such rate as may be notified under said sub-section

x¢

Explanation. -For the purposes ofthis sub-rule, -

(1) input tax credit wrongly availed shall be construed to have been utilised,
when the balance in the electronic credit ledgerfalls below the amount of input
tax credit wrongly availed, and the extent of such utilisation of input tax credit

shall be the amount by which the balance in the electronic credit ledger falls

below the amount of input tax credit wrongly availed.

(2) the date ofutilisation ofsuch input taxc credit shall be taken to be,
(a) the date, on which the return is due to be fum.ished under section 39 or the
actual date offiling of the said retum, whichever is earlier, if the balance in the
electronic credit ledgerfalls below the amount of input tax credit wrongly availed,

on account ofpayment of tax through the said return; or

13
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(b) the date ofdebit in the electronic credit ledger when the balance in the

electronic credit ledgerfalls below the amount ofinput tax credit wrongly availed,
in all other cases."

7.15 From the above provisions, it is .observed that the Where the input tax

credit has been wrongly availed and utilised, the registered person shall pay

interest on such input tax credit wrongly availed and utilized. Therefore, I find

that the appellant is required to pay interest as per the above discussion and
findings on the wrong availament of Tran-1 credit of Rs.9,28,195/-.

7.16 Further, as regards to imposition of Penalty under Section 73(1) of the
CGST Act, 2017 read with Section 122(2)(a) of the CGST Act, 2017 and also

read IGST Act, 2017, I refer the same provisions, the text of which is as under:

"Section 122. Penaltyfor certain offences.-

(2) Any registered person who supplies any goods or services or both on which

. any tax has not been paid or short-paid or erroneously refunded, or where the
input tax credit has been wrongly availed or utilised,

any reason, other than the reason offraud or any wilful misstatement or

-- ss sion offacts to evade tax shall be liable to a penalty of ten thousand
or tenper cent. ofthe tax duefrom suchperson, whichever is higher;

find that the appellant has wrongly availed Tran-1 credit of
8,195/- in contravention of the above provisions, and also utilized the

·'

same. I observe that the provisions of Section 122(2)(a) provides that where the
input tax credit has been wrongly availed or utilised for any reason, other than

the reason of fraud or any willful misstatement or suppression of facts to evade
tax, shall be liable to a penalty of ten thousand rupees or ten per cent. of the

tax due from such person, whichever is higher. I find that as the Appellant in
the present case has availed and utilised the credit of Rs.9,28,195/- is liable
for penalty under the said provisions.

8. In view of the above, I pass the following order:

(i) Allow the appeal with regard to ITC of Rs.6,28,781/- availed under
Sectionl40(3) read with Rule 117(4) through TRAN-2 Credit,

The appellant is however, directed to furnish the relevant submissions/

documents in support of their claim as per the provisions ibid, to the

concerned authority for verification and the adjudicating authority after
verification report of the same, shall pass order accordingly.

14
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(ii) Uphold the demand of wrongly availed ITC of Rs.9,28,195/- through
TRAN-1 in contravention of provisions of section 140 of the CGST Act, 2017,
under section 73(1) of CGST Act / GGST Act 2017, along with interest under
Section 50(3) of the CGST/GGST Act, 2017 and penalty of Rs.92,820/- under
Section 73(1) read with Section 122(2) (a) of the CGST/GGST Act, 2017.

9. The impugned order is modified to the above extent.

10. flmaf rt aft { aftm Rszlt3qtatfr srare1
10. The appeal filed by the appellant stands disposed of in above terms.
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